Transitional Justice in the Western Balkans

Izabela Kis¢//

The Core Elements at the First Level —
Truth, Reconciliation and Compensation

“Transitional justice refers to the set of judicaid non-judicial measures that
have been implemented by different countries ireptd redress the legacies of
massive human rights abuses. These measures inclidimal prosecutions,
truth commissions, reparations programs, and varionds of institutional re-
forms. (...) States have duties to guarantee thatithations will not recur, and
therefore, a special duty to reform institutionatttvere either involved in or in-
capable of preventing the abuses.”

International Center for Transitional Justice

The history of the Balkans and the specificity loé tonflict, just as in
each post-conflict region, call for a comprehensapproach to transi-
tional justice. Not a single Western Balkan courtag adopted a gener-
ally recognized transitional justice concept: byt have instead asal
hocinitiatives?

O

Izabela Kis¢, MA, Senior Researcher, Helsinki Committee for HumRights in
Serbia, Belgrade/Serbia.

The only country to indicate that it would adolpe tstrategy of transitional justice
is Bosnia and Herzegovina. However, the prospextid adoption are small be-
cause of the likelihood of obstruction by the gnfRepublika Srpska (RS). The
process of working out a strategy began in 2010mvthe country’s Ministry of
Justice, together with civil society organizaticarsd assistance from the UNDP,
began to work on a draft strategy by defining & difissues, from determining
facts about war crimes, reparations, honouringvittgms and institutional reform.
The need for such a document was explained by ébemmmendations of the
Council of Europe and the United Nations. In thefistage of work on the draft
strategy, officials from Republika Srpska withdriram the project, claiming their
views were not being given due attention. At theedime, RS NGOs began op-
posing the strategy. Assistant Minister of Justiiko Grube&t said that in post-
conflict BiH we must confront the issue of how tonlg the perpetrators of war
crimes to justice, but at the same time find a teagrovide closure to the victims
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Even though European integration is the only meishanvhich can
initiate transitional justice in the Western Balkathe EU missed the
opportunity to devise a comprehensive concept amcifeed framework
of transitional justice for this post-conflict regi. The EU has failed to
articulate a coherent policy of how ,justice” iretlrroader sense ought
to guide and direct its activities of peace buidin the Western Bal-
kans.

The Director for Europe of the International Cerfter Transitional Jus-
tice notes that with peace and stability as theatige basis of the Euro-
pean project, and with prosperity as a promise,Bblehas been very
successful in bringing democracy closer to thosenttees which had
until recently been under oppressive governanceveier, in the proc-
ess of EU expansion, the dimension of human rigbtdd have been
established at a deeper level by implementing ttoad Copenhagen
criteria, a part of which would separately deahvitie issue of the past.

Only recently has the international community givtbis issue some-
what greater attention.

In February 2012, the Council of Europe for thstftime issued a re-
port on transitional justice in the Western Balkanth a series of rec-
ommendations directed at the abolishment of imgurséecuring ade-
guate and effective reparations for the victimsmvaf, the need for the
truth to be ascertained and acknowledged, as weleneed for institu-
tional reforms as a guarantee against resurgence.

The United Nations have introduced transitionatipgsapproaches into
its peacekeeping and peace building operations.Ulaeport on the
rule of law and transitional justice in conflictdapost conflict societies

of war: ,We finally have to find a way how to meadd reconcile the war-torn so-
ciety.” (see: www.balkaninsight.com/rs).

EU’s strategy for transitional shortfalls and cbes (“Strategija EU za tranzicionu
pravdu: propusti i prilike”); In: Forum za tranzitiu pravdu, No. 3, edited by
Denisa Kostowd, Belgrade, 2007.

Council of Europe: “Post-war justice and duraldage in the former Yugoslavia”,
February 2012.
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(2004f marked growing understanding and application afgitional
justice concepts and instruments.

International missions in post-Yugoslav countriaskl specialized units
or sections which would deal with transitional jostin a comprehen-
sive way. In that sense, monitoring the conflictna former Yugoslavia,
the international community focused on the reforfnmstitutions rather

than on a change in the system of values, cultaadels and the crea-
tion of a common narrative on the causes of theotlision of the former

Yugoslavia and the character or nature of the ®wame forms of transi-
tional justice such as war crime trials before dstiaecourts are imple-
mented at state level. Reforms of the securityoseethe army and the
police — have been launched. The international conityy, the Euro-

pean Union above all, as well as the Council ofoparand the OSCE
have insisted on amending the law and harmonizitm European stan-
dards.

Usually civil society organizations and activistikdeess the issues states
would not: they analyze contexts in which war cinteve been com-
mitted and the causes and consequences of thendaystemiccrime,
publicize documents compiled in wartime, publistoks and produce
documentaries, and they go public with their figdinn the attempt to
imbue “collective memory” with factual informaticsbout victims and
crimes.

However, it turned out that reforming institutiosmsd creating a histori-
cal narrative on the causes of Yugoslavia’'s blodgolution are two
inseparable aspects of post-conflict justice inrdwon.

The insistence on only one aspect and not the akbes not automati-
cally lead to stable peace and reconciliation anrégion. Within Serbia
itself, which is the key to interpreting the pakgre is a lack of capacity

The Report of the UN Secretary-General (UN docur82004/616): “The rule of
law and transitional justice in conflict and poshflict societies”, 23 August 2004,
<http://daccess-dds-ny.un.org/doc/UNDOC/GEN/N04/398°DF/N0439529.
pdf?OpenElement>.
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to deal with its own responsibility for Yugoslawsabloody dissolution.
The obstacles to stable peace, or positive peaseras call it, can only
be removed by answering the question of what thisesmand aims of
the war were.

The lack of a common narrative concerning the cao$¢he bloodshed
in the Western Balkans, exacerbated by the enormmasint of civilian
casualties, equally amongst the defeated and tttermus, has slowed
down the processes of transitional justice ande@afly, the process of
the renewal of confidence and true reconciliatiorthe Western Bal-
kans. This issue was never placed on the agendayofransitional jus-
tice initiative in the countries of the Western lgals. Between Serbia
on the one side, and all other post-Yugoslav caesion the other (in
the beginning Montenegro was on the side of Sethiae is a deeply
rooted conflict about the nature of the war in fbemer Yugoslavia.
This makes their relations all the more fragile.

It is within this context that one should view tleactions to the judg-
ment rendered by the Hague Tribunal (November 201@)hich gener-
als of the Croatian Army, Ante Gotovina and Mladéarka:, were ac-
quitted of the charges of having participated in,arganized criminal
enterprise” against the Serbs in Krajina. The reastof Croatia and
Serbia to the verdict were diametrically opposedninding one of the
beginnings of their conflict more than 20 years.ago

Because of the above reasons, not even transitjosizde in the West-

ern Balkans can be viewed as being unique to alhities of the region,

but rather as a separate process within each gowntlved. Therefore,

for reconciliation to be possible, it is imperatifee Serbia itself to de-

termine its relationship with its neighbors. On dtker hand, it is neces-
sary that within each country reconciliation isalead between the ma-
jority and the minority community, or between Badd, Croats and
Serbs within Bosnia and Herzegovina.

Even alongside institutional reforms, past corslicontinue to live on in

politics and in the public opinion. Serbia does acitnowledge the bor-
ders of Kosovo. Utilizing its minorities or commtias in neighboring
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countries, in the Republika Srpska (RS) in Bosmd Blerzegovina or
Serbs in Kosovo’s north, Serbia continues to havérgact on the de-
stabilization of these countries, that is, it conés to prevent the form-
ing of these states based on the rule of law. iBhighy the key to recon-
ciliation in the Western Balkans is in Serbia’s t&in

The May 2012 elections in Serbia triggered-off veee anxiety in the
region since the levers of power are again in @nadh of the parties and
individuals which played a key role both in thegarations for and dur-
ing the war itself. From the region onl#ontenegro’s President Filip
Vujanovic® came to the inauguration of his Serbian colleabomislav
Nikoli¢ (elected in May 2012) due to his stance on theamarthe past.
The countries in the region expect mutual respactefritorial and state
sovereignty because otherwise, a return to the gasensue. Even the
relations with Croatia are burdened. Croatia’s idezd Josipovi has,
for example, stated that he has a problem coopegratith someone in
the region who negates a crime, because this nthahghe crimes can
be repeated.

Ivica D&i¢ — MP in 1990s, SPS spokesman and one of the “ytiang” of the
party — was appointed to the post of the Prime 8t@ni His Socialist Party of Ser-
bia rules in coalition with the populist Serb Preggive Party (Srpska napredna
stranka), a faction of the Serb Radical Party H=at its own para-military forces,
the so-called “SeSeljians” infamous for crimes agathe non-Serb population in
the territory of former Yugoslavia. The Serb Ratliearty was also known for its
chauvinistic stands and the banishment of non-Skedns Serbia. Today, its out-
standing young cadre, Aleksandarditucoevally is the president of the Serb Pro-
gressive Party, the Deputy Prime Minister, DefeMsgister and coordinator of all
military and security services. Serbia’s newly &ddcPresident, Tomislav Nikdli
used to be Radical’s “second best” throughout.

There are views that President Vujarofriom Montenegro came to Serbia for
Nikoli¢’s inauguration only out of fear, given the veradile relations between
Serbia and Montenegro, which continue unabatedesine establishment of the
independent state of Montenegro. During the eleatemmpaign in Montenegro the
divisions between those who deny Montenegrin statéhand the identity of the
Montenegrin nation and who are strongly backed élgEde on the one hand, and
the ruling Montenegrine elite on the other handnifested themselves clearly.
These divisions are still very pronounced and doute to the very fragile nature
of the Montenegrin state.
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Truth and Reconciliation Commissions

The establishment of truth and reconciliation cossians in the West-
ern Balkans is one of the weakest points of thesit@nal justice pro-
cess in the region. Many of them haven'’t survived.

Currently, the only initiative in the field of recailiation is the RECOM
(Regional Commission), which represents the largestition of civil

society organizations (1,500) in the post-Yugoslauntries. This coali-
tion was established to determine facts aboutiatimns of war crimes
and other grave human rights violations in thattawy of ex-Yugoslavia
in 1991-2001. The support it has received fromittiernational com-
munity, including considerable funds, has by faerbéigger than any
other restorative-justice initiative ever receiviedhe Western Balkans.

This initiative, launched in Belgrade, was not dasd to deal with the
causes and consequences — the context of ex-Ywgeals. This is why

it has to cope with serious problems now. Theatiite has been devel-
oped for years so that it was only 2008 that iteloee operational.

The RECOM would publicize its report within the joer of 2 years —
including findings about war crimes and recommeiodat for repara-
tions — and pledging “no more” to war crimes. THanped regional
commission would open its archives to the genarhlip. Some 500,000
persons (out of the planned 1 million) from all ¥xgoslav republics
put their signature under the initiative. Copiestbé petition were
handed over to the Presidents of Croatia and Megten the Presidency
of Bosnia and Herzegovina and Slovenian authorifiée former Presi-
dent of Serbia, Boris Tadiwas also given a copy but not in person. He
did not meet with RECOM representatives. Copiestaso reached the
Presidents of Macedonia and Kosovo (also the Phfimester of Kos-
ovo, Hashim Thagi has given his support to theaitiie).

Not long ago, the Director of a well-known Belgrasated NGO Na-
taSa Kandi, RECOM founder and coordinator, said that a mgetiith

the newly elected President of Serbia Tomislav Nékwas at the top of
RECOM'’s list of priorities. This makes the very edef RECOM sense-
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less considering the fact that NikoWwas among the warlords, known for
his explicit chauvinism and nationalism. ThroughextYugoslav wars
he was the vice-president of the Serb Radical Réeptoying its para-
military troops, responsible for war crimes, to¥ugoslav battlefields.

This regional commission gradually loses supporthi@ region, criti-
cized for its operations and concept even by siwdiety organizations —
primarily those from Kosovo, Bosnia and Croatia. s conceptual
differences, according to the Helsinki Committee Hfuman Rights in
Serbia, civil society representatives also hold tha proposed regional
approach for RECOM is inadequate and does notagiviasight into the
context, causes and main culprits of the war iméarYugoslavid. They
advocate that is very important to cover a muclatéeo context, politi-
cal, cultural and social context on the eve ofvfae.

It is imperative for Serb society to face up tormsponsibility for the
war and war crimes, the advocates of the aboveiomat thesis argue.
The ex-Yugoslav wars were not civil wars — they evesars of aggres-
sion Serbia waged in the attempt to occupy partemitories of other
republics, Bosnia-Herzegovina, Croatia and to seggrKosovo. The
then leadership of Montenegro sided with Serbiaubhout the war and
shared its policy. The RECOM coordinators say thaistence on indi-
vidual accountability for massive crimes casts adskw on a far more
significant dimension of the war: the policy thangrated these crimes.
In this context, RECOM is practically amnestying gtate of Serbia, its
institutions and elites.

The facts about the war and war crimes have bedhdaeumented.
Some reports on massive crimes, such as those imahlRights Watch,
Amnesty International, the International Red Crosghe international
rapporteur Thaddeus Mazowiecki in the 1990s, wetdigzed during
the war. Piles of documents are in the possessit@Tor, national war
crime courts and numerous NGOs. The preconditiomegional recon-
ciliation is the presentation of all these factshim a context telling of

" Helsinki Committee for Human Rights: European eptbstructed. Annual report

on human rights in Serbia 2011. Belgrade 20126p. 5
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causes of ex-Yugoslav wars, their brutality andrtheasterminds. The
fact that RECOM skips the context undermines itse@ments. Inves-
tigating the context with the objective of determ@the nature or char-
acter of the war(s) in the region of the former ¥silgvia was the great-
est challenge for the RECOM initiative.

Out of several short-lived truth and reconciliatiocommissions in the
ex-Yugoslav territory one was established by thentPrime Minister
Vojislav KoStunica (after the ousting of the Milege regime). It was
obvious from the very beginning that his commissioat least for hav-
ing assembled outstanding nationalists, includiveg founder himself —
could not be after either truth or reconciliatidhmelted away soon.
KoStunica himself turned out to be the hardcoreni@ér of the national
program that spurred the Serbs initially to go tor.w

The president of the Jewish community in Bosnia Hedzegovina, Ja-
kob Finci, established the “Association of Citizéas Truth and Recon-
ciliation”, a loose group of civil society organtmns and individuals in

2000. In 2001, the group discussed the establishofea formal com-

mission and discussed a draft law to create sucbnamission. The

meeting was supported by The Hague Tribunal. Howekie effort was

limited by the fact that Bosnian Serb represengstisid not attend the
meeting. In Bosnia-Herzegovina, the commission stggposed to deal
with the period from the November 1990 electioighie spring of 1996

— in other words, the period starting on the evéhefwar and ending in
its aftermath.

Apart from the commissions that would refer to #tate, there were a
few attempts to form commissions which would ordtdaleal with in-
vestigating facts tied to specific war crimes. T®@emmission on the
Siege of Sarajevo, e.g, was established in 20@8ottuced no results by
the end of its mandate.

The Republika Srpska Government Commission “forestigating the
circumstances surrounding the events in and ar&netbrenica from
July 10th—19th 1995” was somewhat more effectiveer€ is no doubt
that this Commission was set up under internatiqmraissure. The
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Commission ascertained that “thousands of Bosmadte executed, in a
way that is a grievous violation of internationalnmanitarian law, and
that the perpetrator, among other things, undertoeksures to conceal
the crime by dislocating the remains of the bodidgiirty-two new lo-
cations of mass grave sites were discovered, tfoeniation coming
exclusively from Republika Srpska sources (govemtalebodies and
witnesses in the field). Drag&tavi¢, the President of the RS at the time,
stated that the nine days of the Srebrenica tragedg a black page in
the history of the Serbian nation. Even thougthat time this was prac-
tically a revolutionary statement for RS, it didhave long-term effects.
Namely, RS incumbent President Milorad Dodik hasenespoken in
such a manner, but has even denied, on more tfeoamasion, the Sre-
brenica genocide.

Apologies, monuments, commemorations

Fifteen years after the end of the Croatian wag,Rhesidents of Serbia
and Croatia, Boris Taéliand Ivo Josipo¥, respectively, together paid
homage to Croatian victims in front of the massvgran Owara near
Vukovar (in Oxara, Serbian forces killed more than 200 Croats). O
that occassion, both presidents highlighted theomamce of reconcilia-
tion. The event was covered by 230 accredited plists from the re-
gion® President Tadls apology in O¢ara was reinforced by a concrete
gesture by Serbian officials important to deterthie facts of the crime
in Owtara. Namely, Serbian officials handed over to tmea@an side
documents from the Vukovar hospital which had besen back in
1991. It is precisely the absence of similar corecgestures which helps
to ascertain the facts about war crimes, that @asdtadow of doubt on
the sincerity of the subsequent “messages of apblagd frequent
meetings of the two Presidents replete with mexigsure.

Apologies are also frequently relativized by thet fénat visits by Ser-
bian officials to places where war crimes have bemmmitted in the
name of the Serbian people involve statements widistribute” culpa-

8 See the article: “Predsednik Tadi Owari”. In: <www.blic.rs>, November 4,

2010.
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bility. For example, former president Tadipologized to the Bosniaks
in 2004 in Sarajevo, but then went on also to askah apology for Ser-
bian victims® Tadi was at the commemoration for the victims of Sre-
brenica in 2010 when he, unlike the other digresmpresent, did not
address the victims themselves, but only spokeumplists. However,
his addresses did not touch Serbia’s responsibiditythe war and thus
failed to contribute to regional relations. Mostmm@able gestures were
expected from Serbia’s leaders — they were expdotémke actions rec-
ognizing Serbia’s role in the outbreak of war amabdy disintegration

of the former Yugoslavia.

Spurred by the international community, the Serltarniament in 2010
adopted the Declaration on Srebrenica, which comdethe crime in
Srebrenica but avoids the word genocide itself.irilar declaration
failed to pass in Bosnia and Herzegovina as it prasented by Repu-
blika Srpska. Five NGOs in Serbia have petitioreechaike the denial of
the Srebrenica genocide illegal.

In Croatia, Operation Storm is crucial to the pescef facing the past
and to Serb-Croat reconciliation. In 2006 the Qewatparliament
adopted a declaration condemning all the crimesnaibted before and
during the Operation. For the first time in 2012epresentative of the
Serb community in Croatia (Veljko DZakula) attendbed ceremony to
mark the anniversary of Operation Storm as a liimracampaign. This
act also marked progress in Serb-Croat reconahati Croatia. On the
other hand, Belgrade media strongly criticizedSleeb representative.

° Boris Tadé's statement in Sarajevo in 2004: “I apologize tbtaose against

whom crimes were committed in the name of the Serlpieople, but the crimes
were not committed by the Serbian people, but lvidual criminals and it is
impossible to accuse an entire people or natioe. S&me crimes were committed
against our people and in that sense we all owk etier an apology. If | am the
first one to do it — | stand before you. For masibf crucial importance for confi-
dence (to exist) that all criminals will be helccaantable for their crimes and that
there are no biased approaches to crime and @ iy no protection when crimes
are in question, those committed against the B&snpidroats or Serbs”.
(www.b92.net, December 6, 2004).
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The Council of Europe in its rep&tcritically points out that not a sin-
gle monument commemorating civilian victims of anorty nation has

been erected in any Western Balkan country (fofamse, at a former
concentration camp for civilians).

Alternative educational outreach programs and
civil society organizations

Initiatives to deal with transitional justice inetiWestern Balkans come
mainly from civil society organizations and playsgnificant role in
confidence building between states or communitigkimva single state
involved in a conflict. In their work, these orgaations face huge ob-
structions. Without clear support from the governméut also lacking
consistent support from the international commuyndiyil society or-
ganizations and their activists are frequently tHrget of extremist na-
tionalistic organizations. During the past few yearcertain improve-
ment has been achieved. The February 2012 repadheofCouncil of
Europe notes that there has recently been the ssipre that the police
are more amenable to provide security to organiaersund table dis-
cussions, commemorative gatherings and exhibiiiotise region which
raise public awareness and deal with the memoryiafms and the
events of the padt.Nevertheless, the ruling elites, with support fribra
media, especially in Serbia, strongly continue trgmalize the efforts
of the non-governmental sector in the process@hfpup to the past.

Furthermore, instead of contributing to recondibiatin the Balkans the
media deepen interethnic tensions. The media ibi&enissed several
opportunities to contribute to regional reconcitiatand to face the past.
The arrest of Slobodan MiloSévand his extradition to the ICTY was
one of such opportunities for a media turnabouttHen, when it came
to the arrests of Mladiand Karad4 the media were more relativistic
than supportive to the actions taken by the paiue politicians.

19 Council of Europe: Post-war justice and durablaceein the former Yugoslavia.

February 2012.
Council of Europe: Post-war justice and durablacgein the former Yugoslavia,
February 2012.
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A huge part of the activities of civil society orgzations in the field of
transitional justice is directed at young peoplajnty the generations of
present day high school and university students grew up in the post-
war period. Civil society organizations take youmgpple in the first
place to visit scenes of mass crimes (committedtlim name of their
nation”). For example, CSOs from Serbia organiselysttours for the
young to Sarajevo, Vukovar, Srebrenica and Kosdve focus of the
work with young people is on changing their cultureodel and value
system which, especially in Serbia, increasingbliimes towards nation-
alism and right-wing ideologies.

Another obstacle to reconciliation in the regiorthe attempt to revise
history, that is, the reinterpretation and misiptetation of the anti-
fascist legacy — the attempt to rehabilitate €etnik movement, its
symbols and its leader which marked the prepardtiothe wars in the
80s and the wars themselves during the 90s CEtieiks were advocates
of ethnic cleansing and the Greater Serbia praoje®orld War Il. In
response, other ex-Yugoslav republics revived sysiod their own
dark past. Judicial rehabilitation of tk&tnik leader, Draza Mihailoi
will soon be completed in Serbia: chances to preneme meager. More
then 20 NGOs in Serbia have appealed to the interrs community to
lobby against the ongoing revision of Serbia’s istsand anti-fascist
movements. They argued that such a revision cagdyetrigger off the
revival of fascist policies and movements in otkiéest Balkan coun-
tries.

International Criminal Tribunal for the former Yugo slavia

The most powerful mechanism of transitional justicéne region of the
Western Balkans, in spite of certain shortcomingghe International
Criminal Tribunal for the former Yugoslavia in Thtague, established
by the United Nation¥ However, the Hague Tribunal was not per-
cieved as an instrument of transitional justicethe countries of the

2" The ICTY has issued 161 indictments. At present @Ses are on trial.

(www.icty.org).
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Western Balkans and European integrations werentir lever to force
these countries to cooperate with this internatiorsitution*

There are many positive and very important achiergmof the Hague
Tribunal. One of the substantial achievements lagetitials against top
ranking political and military officials on the baf command respon-
sibility. Also, the “removal”’ of the most responkabndividuals for war

13 The crisis in Serbia’s cooperation with the Hagui®unal came to a head after the

ruling in the case of the Croatian generals AntdoGoa and Mladen Marka
who, in November 2012, were acquitted practicafiyalb charges, including the
one on the “joint criminal enterprise” and the gergion and eviction of the Ser-
bian population from Krajina. (Gotovina was chargedly for count 3 from the in-
dictment which refers to the fact that he knew altbe acts of retribution commit-
ted, that he should have investigated them but lwkiotovina, according to the
Proceedings Chamber, failed to do. The Appeals ®Gbamccepted the conclusion
of the Proceedings Chamber that MatKay failing to investigate the crimes of the
special police, created an atmosphere of impumibich spurred the members of
the special police to commit war crimes.) In thateat of reconciliation, it would
be essential for Croatia, now that it is free @& turden of the charge of a ,joint
criminal enterprise” before the Hague Tribunal,ingiate domestic proceedings
and open the issue of responsibility for crimes eotted against the Serbs during
operation ,Storm“. Serbia’s response to the judganveas in unison and highly
politicized. The government had on its side mosthef opposition, segments of
civil society and the media — which will all hawanb-term consequences on deep-
ening the negative image of the Hague Tribunal ayjsbthe Serbian population.
Cooperation with The Hague has been demoted totdbkenical level which,
among other things, means that the Government iificswill no longer be hand-
ing over documentation essential for the Tribuwalise as proof against former
leading Serbian officials undergoing trial in thaddie. These types of documents
were always a bone of contention. Previously, $edg@manded the redaction of
certain parts in the documents which mainly reféteethe role of the Serbian au-
thorities in the wars. Certain activities of theTNC Outreach Office in Belgrade
have been suspended. For example, a conferende degacy of the Tribunal has
been cancelled and the Office has been prevented drganizing lectures in high
schools on the judgements rendered by the Tribuhakems quite paradoxical
that Vuk Jerendi, presiding over the UN General Assembly, in protager the
judgments rendered by the Tribunal in the casehef €roatian generals, has
scheduled a public debate in the UN for April 2@i18the merits of the ad hoc tri-
bunals, established precisely by the UN. Jefendrns that he enjoys the exclu-
sive right to choose the participants of this delatth from the academic commu-
nity and the civil sector.
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crimes from political and public life is especiallpportant if we know
that Western Balkan countries have not implemettisttation laws.
Further, the ICTY has introduced a major issu&as the first court to
invoke Article 27 of the Fourth Geneva Conventiaralffying sexual
abuse as a grave breach of humanitarian law.

However, trials before the Tribunal have not infloed general public
opinion in most of the post-Yugoslav states. Thbudmal is deemed just
and impartial on the basis of the judgments rerdlése/ards the mem-
bers of one’s own nation.

The ICTY outreach program, particularly in Serlhias hardly achieved
its goal and has not changed the public opiniohiwithe local commu-
nities. Therefore they continue to support war grats within their own
nation. The Tribunal therefore missed the chanatoeve broader and
stronger support within the Western Balkans. Indafleopublic protests
were organized against the arrest and transfehéoHague of members
of the Croatian armed forces.

Many arrests of war criminals have been turned miblic events gath-
ering citizens who were protesting against thessésref their heroes.

For example, The Hague Tribunal brought chargesnagéhe Serbian
president Slobodan MiloSevand many high ranking officials within the
army, police and security service in Serbia. Thsyever, did not help
to raise some important questions within Serbiahsas the role of the
Serbian public institutions in war mongering. Sarbipublic opinion
continues to believe that Serbia is not respongdsléhe wars.

Though Serbian national TV stations have broadsaste trials live
from ICTY, their editorial policies were such thhese broadcasts did
not change public opinion of the war. So, for ins& live broadcasts of
the trial of Slobodan MiloSe¥iaroused more sympathy for him than
revealed facts about Serbia’s involvement in the. Wmmentators —
lawyers and other experts addressing the audiendegdthe breaks —
actually turned the courtroom into MiloSés mouthpiece while totally
ignoring testimonies of witnesses for the prosecutiThey were after
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minimizing Serbia’s role and preventing damage ight suffer as the
most responsible party.

Regional elites — in Serbia in the first place -naged to suppress the
effect of ICTY decisions on a change in public emm Occasionally,
convicted persons have been welcomed as heroégimnative coun-
tries. The Serbian government sent a plane to Bili@na Plavst, ex-
president of the Republika Srpska Assembly, notrior her mon-
strous statements about the slaughter of BosniasliiMs, to Serbia after
her release. In her numerous interviews since élease she has been
reaffirming her wartime stands rather than repentimem. This and
other cases indicate that appealing to criminalsefgent before some
commissions and the general public is unviable Enodluces no desir-
able effect in the Western Balkans.

The cooperation with the ICTY was highly uncertaird therefore hap-
pened under strong pressure from the internaticommunity. For in-
stance, it took Serbia more than ten years afeotisting of Slobodan
MiloSevi¢ to extradite all ICTY indictees. Then it was oirly2005 that
Croatia extradited General Gotovina to ICTY. Serbften obstructed
ICTY proceedings by refusing to hand over the nemgsdocuments
from the 1990s testifying to ex-Yugoslavia’s disigtation and the war.

What's most important is to prepare for the enthef ICTY mandate in

December 2016. A major question is the storag€®il documentation

— a sea of evidence about war crimes and the cémses-Yugoslavia’'s

disintegration. This documentation is crucial foe tontinuation of tran-
sitional processes in the region, which cannot\er at the time ICTY

closes down. The documentation should be availabéeryone in the

region and to the international players dealinghvtite Balkans. It's

good that it will be stored in The Hague for thadibeing — though in
the future it could also be stored in Sarajevo @mb&nica, places that
suffered most during the ex-Yugoslav wars. It sHoalso be available
online at a portal enabling detailed searches.résgnt this documenta-
tion can only be searched by cases — and thosehsegmeed to know
the exact number of the case to get the informdhew are looking for.
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Decisions of the other court based in The Hagude-Ihternational
Court of Justice — that are crucial for transitiganatice in the region are
being neglected: this particularly refers to theetnational Court of Jus-
tice decision in the case Bosnia-Herzegovina vsbi&dqualifying the
Srebrenica massacre a genocide, 2007) and itscaghvapinion about
Kosovo’'s independence declaration (not contrarynternational law).
The proper explanation of these rulings to citizeh§erbia is not only
crucial from the angle of the historical truth lalgo for the development
of a regional policy and postwar state-buildinglyCthe civil sector has
tried to point out the significance of these demisi- but without a help-
ing hand from the media.

Reparations

Speaking of reparations one should take into cenatbn the follow-
ing: the conflict left all ex-Yugoslav republics\destated and impover-
ished. While Croatia, Bosnia-Herzegovina and Kosaene devastated
in the war, Serbia’s authorities themselves destitdie country’s econ-
omy by financing the war for five years.

Against this backdrop one can hardly expect thesatties to compen-
sate civilians for their ruined homes and landss Thwhere the interna-
tional community stepped in. While the internationemmunity was

financing the return of refugees — mostly by prawdconstruction ma-
terial and support to small-size enterprises —tipali elites were ob-
structing the return of refugees. Civil sector ongations rather than
national governments were those who have dealt théheturn of refu-

gees.

About three million citizens were expelled from ithbomes in the

Western Balkans. In November 2011 the Council abpea released that
438 thousand refugees were still living in makesfatilities: most of

them were Roma.

Thanks to the insistence of the civil sector Anfiegf the Dayton Ac-

cord addresses the issue of refugees. The firsbrragagreement on
lasting solution to the issue of displaced perseas signed 10 years
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after the Dayton agreement was achieved. In Nove2®@5 the agree-
ment was signed by the foreign ministers of Bostéazegovina, Croa-
tia, Serbia and Montenegro — and only thanks toiatied by the UN

High Commissioner for Refugees, the Council of Pperand the EU. In
2011, the foreign ministers of Bosnia and HerzegayvCroatia, Monte-
negro, and Serbia signed a joint declaration anciagrtheir countries’

commitment to resolving the long-standing issueraftigees and dis-
placed persons in the Balkans.

The Council of Europe warns in its reports that egomental transi-
tional justice policies are deficient: In Bosniarkegovina — transitional
justice policy boils down to welfare and the disifpito provide pen-
sions to the survived. The government is more amecewith veterans
than civilian victims; a reparations system to miet actual needs of
victims is non-existent; victims of sexual abuse aeglected. In the
federal entity Republika Srpska the War Reparatésctswas adopted in
2005. Even before it was passed, courts of lawissued 70-million-
Euro reparations orders, plus interests, in sori@¢cases. However,
these decisions have never been effectuated —tedébpiRestitution Act
having been adopted in the meantime. Victims ofwthe in Croatia and
their families can claim compensation by law; oa tdther hand, many
claims have been made in vain. In Serbia, not glesiact provides com-
pensation to victims or their families having sustd damage as a result
of acts taken by Serbian institutions. It is veaychfor victims of torture
or sexual abuse, or prisoners of concentration satmprove injuries
sustained in front of domestic courts. Moreovdrcampensation claims
must be made within 5 years from the time the damags sustained,;
otherwise, they are statute-barred under the ltraita act, which is an
absurdity considering the duration of ex-Yugoslaarsv The issue of
missing persons is still highly politicized andrsta in the way of re-
gional cooperation between commissions of expextsr 30,000 people
are still registered as missing persbhs.

14 Data from Council of Europe: Post-war justice ahdable peace in the former

Yugoslavia, February 2012.
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Institutional reforms and transitional justice

Institutions are highly politicized throughout thegion, with the excep-
tion of Croatia, which has made significant procesthis regard during
the EU accession process. The international comyuaced with ob-
structions to its work, manages by relying on imdinals willing to co-
operate in the reform process, rather than bymnglyn the institutions
themselves, which renders the institutions weaks Teakness is par-
ticularly evident during election cycles.

Serbia’s institutions were actively involved in tbenflict on the terri-
tory of former Yugoslavia, which became evidenthia Hague Tribunal,
where nearly all military, police and political tears of Serbia’s institu-
tions were standing trial. (Indictments have beaised, for example,
against the former President of Serbia Slobodam3dilt, the Deputy
Prime Minister of the FRY government from 1994-200iBola Saino-
vi¢, the chief of the General Staff Dragomir Ojdarthe commander of
the Third Army area and chief of the General ShébojSa Pavkoy;i
the head of the State Security Service Jovica S¢ani.)

Bosnia and Herzegovina has been in an instituticnals for a long
time. The reform process in the Republika Srpslsagune in the oppo-
site direction, especially as of 2006, with Milor@addik increasingly
utilizing the rhetoric of war leaders. Reports be situation in Bosnia
and Herzegovina (like the report of the Internatio®risis Group:
“Boshia and Herzegovina: What does Republika Srpskat?™°) testify
that Dodik is continuing in a peaceful manner wiédi¢ and Karad4
have started. The fragile institutions of Bosnial dterzegovina, the
Constitutional Court and the police above all, begng continuously
targeted by the leadership of Republika Srpskachvhitilizes its veto
right and permanent threats of holding a referendants main tools. As
a consequence, statements of political leaders fhensecond entity, the
Federation Bosnia and Herzegovina, threaten thahef Republika
Srpska secedes, conflicts will arise. All of thentbnstrates how fragile

5 http://www.crisisgroup.org/en/regions/europe/balifaosnia-herzegovina/214-

bosnia-what-does-republika-srpska-want.aspx.
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the peace in the region still is. By misusing ingibns, Republika
Srpska questions the Euro-Atlantic integration osBa and Herzego-
vina. For example, Bosnian Serbs have vetoed tledment of the act
on the protection of sensitive data which would enallowed interna-
tional partners to share confidential informatiomhvBosnia and Herze-
govina, including the police in the entities andtoas.

After the war had ended, not all states had theesstarting points. For
example, Bosnia-Herzegovina and Kosovo have haditd institutions
from ground zero. This is especially the case isdto, given that Kos-
ovo Albanians have been completely excluded froenitistitutions and
public administration for the past 20 years. Them opinions that, fol-
lowing the destructions of the war, it would haweeb easier to build
institutions from the beginning, instead of refongnithe existing ones.
In this sense, Kosovo makes a good example, whéneabkas not been
achieved in Bosnia and Herzegovina. The buildingto$ovo’s institu-
tions has attracted a number of young Kosovo Abmamiwhich were
schooled in the West during the 1990-ies to retarthe country. The
institutions were open to them because both p@lite and war leaders
recognized that institutions cannot be built with@ducated experts.
The most important factor was that these young leeajere not bur-
dened by prejudice. What keeps these young peamie ¢ontinuing to
work actively on the consolidation of the statekafsovo today is an
extremely high level of corruption.

Bosnia and Herzegovina has come out of the war rmaie devastated
than Kosovo. In Bosnia, the capacities for recaitsitng the country, in
both infrastructure and human capacity, were faelothan in Kosovo.

The process of reforming institutions in the WestBalkans can be se-
riously threatened by the changes in Serbia folgwihe recent elec-
tions (in spring 2012). The security services dredjtidiciary are back in
the hands of the parties responsible for the war.

71



The judiciary

All countries have, under pressure from the inteonal community,

adopted a vast number of laws to reform the judicidlowever, the

judiciary reform in most Western Balkan countries de considered
one of the weakest points of the transition. Themill a high degree of
corruption, and the governments’ measures areffioieat enough.

Corruption, which is one of the main remnants & gast, and the ab-
sence of political will to fight against it repregene of the greatest ob-
stacles to the region’s development today. Theradesef political will
to enter the fight against corruption impartialyavident. Opening cor-
ruption scandals throughout the Western Balkanshi®aim of cracking
down on political opponents, rather than being augee fight against
corruption. They serve the purpose of coming irdwer. The questions
of wealth acquired during the 1990-ies and the prafiteers has re-
mained practically unopened.

It should be noted that the majority of tycoons ethihave acquired for-
tunes during the war have, during the transiti@tdme the only holders
of private business and an important source of eympént. Among

other things, this has led to the international gamity not questioning
their business. For example, many businessmen Berbia were re-
fused entry into the US during the 1990-ies, btg#ra2000, many were
removed from these lists.

Another missed opportunity was systematically tocsan all war-
profiteering in the countries of the Western Balkam 2011 Croatia
adopted legislation against the statute of limotagi for criminal acts of
war profiteering, ownership change and privatizatiosomething that is
unique in the entire Western BalkafiOn the basis of this law charges
were also raised against former Croatian Prime $tnilvo Sanader.

% In 2009 Serbia adopted the Law on confiscatiraperty gained through criminal

activity but it cannot be applied to verdicts pranced up to its adoption before
The Hague Tribunal or the domestic war crimes court
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Court proceedings continue to last very long arefe¢hs a systemic
problem of non-enforcement of verdicts.

The judiciary reform in Serbia has, for examplerimny the past three
years led to controversies and criticism by therimational community
and the local NGOs because of a non-transparesittgei of judges and
prosecutors and the inadequate territorial orgaioizaof courts. There
are opinions, however, that the judiciary refornSerbia, even with its
numerous flaws, was the only measure of lustratidhe judiciary since
the regime change. One of the first decisions efGonstitutional Court
following the last elections was that 300 judgesl amore than 100
prosecutors, deposed during the judiciary refotmoutd be reappointed.

One of the consequences of the inadequate contaphsitional justice
is the strengthening of right-wing organizationsSerbia which openly
propagate ethnic hatred, as well as the revivaitef-ethnic conflicts of
sports fans in the post-Yugoslav region. The Canginal Court of
Serbia has confirmed the verdict on banning thietwgng organization
Obraz, which the police has characterized as d¢bsaist, and is consid-
ered an example of good practice. However, very sdter this ruling
the leader of Obraz, Mladen Obradgvconvicted to ten months of
prison for spreading racial and other forms of dismation, was re-
leased by the Appellant Court pending a retrial.

The judiciary and the police in Serbia, do not alsvhave a strict stance
towards right-wing groups which propagate intemétthatred and cause
incidents.

From the standpoint of judicial reform, it is imgamt to introduce the
institution of the Ombudsman. All of the countriesve established the
institutions of the Ombudsman and other independedies which deal
with the protection of human rights. However, thectmanisms for im-

plementing the recommendations of these institsti@men’'t good

enough.

All Western Balkan countries have accepted the jggamo Convention
on Human Rights, so that citizens can appeal t&Etivepean Court for
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Human Rights. The verdict in the case of Sefinci against the state
of Bosnia and Herzegovina is of particular impocgaifior post-conflict
justice. Namely, Dervo Sejdiand Jakob Finci, citizens of Bosnia and
Herzegovina, have appealed that, based on the i@iost and the Elec-
tion Law of Bosnia and Herzegovina, they were derree right to be
elected members of the House of Peoples in theaReaht of Bosnia
and Herzegovina and to run for the Presidency ainoand Herzego-
vina because of their Roma and Jewish descentectgply their non-
Bosniak, non-Croat and non-Serb descent.

Vetting and Lustration

Lustration has had very little effect on the coigstrof the Western Bal-
kans, even in those which introduced special l&esbia, for example,
adopted a law on lustration but it was never im@etad. In case that
the law on lustration had been implemented, Sesmiald certainly not

have Tomislav Nikoli for President 20 years after the wars broke out.

The vetting and lustration process in the individoauntries of the

Western Balkans has raised several questions, itthvelach country has
to seek separate answers stemming from the charatt¢he war

(whether it was defensive or aggressive). One obkdhquestions is
whether lustration should cover the war-time penoghould be limited
to the period of Communism until the start of tharsy whether lustra-
tion should cover only holders of high offices likgh-ranking military

officers and government officials or just the peoplho were directly
involved in taking decisions which violated humaghts and the people
who carried out those decisions).

The vetting measures had a somewhat greater effecbuntries like
Kosovo and Bosnia-Herzegovina where the internatioammunity had
strong executive powers, but there were a numbeshoftcomings as
well.

For example, in Bosnia-Herzegovina, thanks to tkecetive powers

primarily of the Office of the High Representati@ed NATO forces, a
significant number of background checks could bedoated to investi-
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gate the past of candidates for high-ranking gtatds, primarily in the
police, ministerial candidates, ranking militarydapolice officers and
judges. It is especially important that the mandsdtihe High Represen-
tative includes the authority to dismiss high-rawgkiofficials who ob-
struct the peace process. An UNDP report from 206tited that the
flaw in that process lay in the fact that the assest was based on “dif-
ferent grounds: moral integrity, technical skillsdagualifications, prop-
erty and financial status, and the war crimes kcblowever, in gen-
eral, such reviews lacked clear criteria and trarempcy and it is difficult
to ascertain which were the main criteria usedléoakthe appointment

of public officials”®

The shortcomings in the process of investigatinggenel (vetting) in
Bosnia and Herzegovina are reflected in the dratit&€gy for Transi-
tional Justice in that post-Yugoslav state. In geheéhe dominant opin-
ion among the public in Bosnia-Herzegovina is tbeviction that insti-
tutions which conducted and are conducting theingetivere not suc-
cessful enough and that posts in state instituttmméinue to be held by
persons guilty of rights violations in the past.e(f the reasons for that
conviction lies in the fact that some certified ipel officers were later
indicted for and convicted of war crimes, and ttied trials were con-
ducted “behind closed doors”. There were never @auhlic and wide-
ranging consultations on the issue which instingi@and posts in those
institutions should be subject to investigationwtbe process should be
organized, which period of time the vetting shouatw/er and similar
relevant questions. However, the public still hageat interest in seeing
the vetting process conducted and that was shomndh a consultation
process and the mentioned public opinion poll. Ngyrkat poll showed
that almost 90 percent of the polled believe tretpbe guilty of human
rights violations in the past should be banned feamployment in pub-
lic institutions®®

7 Aucoin, Louis/Babbitt, Eileen: Transitional JusticAssessment Survey of condi-

tions in the Former Yugoslavia (UNDP report). Baldg 2006.

8 Ibid. p. 101.

9 Ministry of Justice and Ministry of Human RightacaRefugees of Bosnia and
Herzegovina: Strategy of Transitional Justice insia-Herzegovina. Sarajevo
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The Project Report done by the Center for Democeawy Reconcilia-
tion in South East Europesays:

“The interest of the general public has been fodus® other issues, and civil
society was not strong enough to bring the issubddore. The mainstream in-
formation media did not place the issue on a puliienda in a way and to an
extent that would have been appropriate and negedgast international ac-
tors involved in democracy building in the West8ailkans paid little or no at-
tention to contested issues surrounding the dealittgthe past. All of this had
negative repercussion on democracy and the ruteedbw.”

Primarily thanks to the existence of the internaiocourt for war

crimes, a certain number of individuals which watehe helm of secu-
rity services during the war have disappeared fpaoitvlic life. However,

the entire mid-level and lower-level managerialspenel remains.

From the standpoint of lustration, the opening efspnal files is impor-
tant. The former members of the service are stitlyypresent in public
life, which would probably explain many cases. Heere there are also
serious arguments that these files could be misteegolitical clashes
between opponents. Opening of the files has itdrowersies in other
countries as well.

The opening of the files of federal security seegiavhich have, during
the 1980-ies, fallen under the competence of Sesmiald, however,
provide insight into the dissolution of former Ywavia. In this year’s
resolution of the European Parliament on Serbiayas stressed that
Belgrade should cooperate with the other post-Ylagosountries in
regard to the security services archives from comstdimes. It is pre-
cisely stated that Serbia should make these arslaivailable should any
of these countries require them.

This question has also been opened in Macedortizeircontext of lus-
tration. Macedonia is particularly interested inepojmg the Belgrade

2012. <http://mww.mpr.gov.ba/aktuelnosti/propisiisoltacije/Strategija%20TP%
20-%20bosanski%20jezik%20fin%20doc.pdf>.

Cited in Aucoin, Louis/Babbitt, Eileen: Transit@nJustice: Assessment Survey of
Conditions in the Former Yugoslavia (UNDP repdBglgrade 2006, p. 105.
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security services archives, especially those riefgrto the Third Mili-
tary Area of the JNA (which comprised also theitery of Macedonia),
where facts or false dossiers on cooperation Wiehformer Yugoslav
secret services are being used for the disqualiicaof political oppo-
nents. The problem is that Macedonian authoritesat have the possi-
bility of preventing potential “traps” from Belgrad

Domestic courts for war crimes as part of the judi@ary reform

Special war crimes prosecution departments weneded relatively late
in Bosnia and Herzegovina (2005), and in Croatid Serbia (2003).
War crime trials in Kosovo were organized immediafellowing the
conflicts in 2000, however, the international juslg@rosecutors and
attorneys dominated before the in Kosovo (UNMIK]Idowed by
EULEX). The independent Court of Kosovo and the istiy of Justice
were established in 2005. Two specialized depaitisnesthin higher-
instance courts were established in Montenegratasak 2008.

According to a report by the Council of Eurépand local NGOs, poli-

ticians frequently obstruct the work of these poosien offices, whereas
the safety of witnesses represents one of the egtegroblems in all

Balkan countries. As regards witness protectionpating to the report

of the Council of Europe it is not enough for EULEXo be engaged,
rather the improvement of the local legal systemeisessary. In the ma-
jority of cases, in Serbia above all, proceedingseha very slow dy-

namic.

The greatest shortcoming of the war crimes progmtuh Serbia is the
fact that not a single charge has been raised stgaigh officials in state
institutions, or against members of the mid-ranked lower-ranked
managerial personnel. Immediate perpetrators amdhees of paramili-
tary units are the only ones standing trial. kvident that, based on the

2L Council of Europe: Post-war justice and durablacgein the former Yugoslavia,

February 2012.
EULEX has a special unit consisting of internagéibimvestigators for war crimes
investigations.
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existing charges raised at The Hague and on wittesgsnonies, that
there is sufficient material to raise charges keetbe national court and
for initiating proceedings for command responsiili

According to observer reports from the Tribunal @ahd OSCE, the
courts in Bosnia and Herzegovina have demonsttaggdhey are capa-
ble of trying cases of war crimes.

The OSCE mission in Bosnia-Herzegovina report shgs the courts
and prosecution in the country made significangpess in 2005-2010
towards determining the accountability for war @sn That progress
covers both the number of cases and the qualithefrocessing. “In
just a few years, both those institutions have @dothat they are a reli-
able and efficient partner of the ICTY,” said th8CE report>

Unlike the rest of Bosnia-Herzegovina, war crimealg in the Repu-
blika Srpska began 10 years after the war whicleermal 1995, and cre-
ated additional difficulties. “A large number ofses are solely based on
witness testimony taken immediately after or dutimg armed conflict,
however, witnesses may have become unavailableeimieantime. On
the other hand, a large number of other cases tdmenbrought before
the courts because the indicted are unavailabie,"QSCE report said.
The OSCE mission research indicated that mosteftiosecutors that
were polled said that the inability to locate aralvén access to war
crimes suspects is one of the main reasons fdathe number of inves-
tigations which are still open.

A source of the problem is also the fact that tlae gviminals often have
double, and even triple citizenships, hence theyroa from country to
country within the region in search of a safe hav@roatia, Bosnia-
Herzegovina and Serbia therefore signed an agrdepmewenting the
misuse of double citizenship). Regional cooperatidnnational war
crimes prosecutors has been improved, but serimidgms continue to

23 OSCE Mission to Bosnia and Herzegovina: Delivedngtice in Bosnia and Her-

zegovina: An Overview of War Crimes Processing fi2®05 to 2010, May 2011,
<http://www.oscebih.org/documents/osce_bih_doc_R261209500706eng.pdf>.
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exist, especially obstructions of the extraditiongess (this refers pri-
marily to Bosnia-Herzegovina and Serbia).

The main obstacle in Bosnia is the lack of coopenadt the state level,
and at the levels of the entities and thékBrdistrict. According to the
National Strategy for War Crimes Processing ittisudated that a cen-
tralized data base on all closed cases shoulddzgert. The Council of
Europe emphasises in the report (Feb, 2012) thaaicehigh-ranked

politicians are speaking against the judiciary osBia and Herzegovina,
which is impeding the work of the judiciary and da®ot help recon-
ciliation.

In Macedonia, following several years of judiciagform, this process
was challenged by last spring’s (2012) adoptiothefParliament’s de-
cision on applying the 2002 Amnesty Law to all caséich the Hague
Tribunal has referred back to Macedonia during 2008rder for the
cases to be tried before domestic courts. The ipmest implementation
of this decision has remained open. According tanAsty International:
“Relatives have challenged a decision by the Macidoparliament in 2011
which effectively ended the investigation of fouaverimes cases returned from
the ICTY for prosecution in Macedonia, by extendthg provisions of a 2002
Amnesty Law. This included the investigation of #Euction of 12 ethnic Ma-

cedonians and one Bulgarian national, allegedlyhieyAlbanian National Lib-
eration Army”.

Relations in the region are upset by Serbian ingkcits of high-ranking

Croatian, Bosnian-Herzegovinian and Kosovo offgialf the 1990s

which were discredited before international coufise lists of the in-

dicted (or convicted in absentia) of Serbia’s Waim@s Prosecutor’s
Office contain the names of persons against whaestawarrants were
issued during Slobodan Milosevic’s regime. The madisputable in-

dictments are those raised by the Military Countirtyithe 1990s which

have not yet been revised and arrest warrantstifireffective. For Ser-

bia, these cases have had the aim of discredhimddbsnian state in the
eyes of the international community and to disdriegliegitimacy.

Those cases include e.g, the indictment of the t@maitizen Tihomir
Purda, of the Bosnia-Herzegovina war-time Presigamember Ejup
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Gani and the Bosnia-Herzegovina Army chief Jovan Divjakis re-

fers, also, for example, to numerous charges agKiosovo Albanians
for alleged terrorist acts, which led to certaihitnary arrests of Kosovo
citizens last spring. It is well known that thidews to a majority of in-
dictments which were unfoundedly filed, as demaistt by the am-
nesty of over 2000 Albanian political prisonersSarbia following the
change of government on October 5th.

The case of Jovan Divjak is especially interessimge that ethnic Serb
fought in the ranks of the Army of Bosnia-Herzega/and was a sym-
bol of the defense of Sarajevo. Divjak was arregtedienna and held in
custody pending extradition proceedings. He is sctga of committing
war crimes against the members of the Yugoslav lesoparmy in Do-
brovoljacka Street in Sarajevo. After spending six daysnnAastrian
prison, Divjak was released on bail. A court in Keuburg turned down
the request for Jovan Divjak’s extradition to Sarbecause he would
not have a fair trial in Serbfd.According to the court decision, the sig-
nificant denial of his right to a defence makesdxtradition to the Ser-
bian authorities impermissible. The court also pedrout that the Hague
Tribunal did not find enough evidence to suppoé thaim that he had
committed war crimes, in order to launch an ingzdton on the former
Bosnia and Herzegovina General in Serbia.

Due to the failure of those indictments, Serbiarbéate Secretary in the
Ministry of Justice, Slobodan Homen, has stated ‘diharrest warrants

issued by Serbia against those suspected of waesmwill be revised”.

Homen also emphasized that

“during the war in the former Yugoslavia confessiomere also acquired by
suspects in camps and in front of cameras, sosti@t confessions should cer-
tainly be checked. The checking of evidence andsamarrants is also needed
for the credibility of our country, as well as digethe fact that all perpetrators
of war crimes should be brought to justiéa”.

2 A video was broadcast on Belgrade’s TV stationsviich Divjak can be heard

clearly shouting cease fire.

% Vegernje novosti, 21 March 2011, “Poternice na prdveri
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The Helsinki Committee for Human Rights in Serb&dsin its 2011
annual report that it is

“very important that the political elites of therfioer Yugoslav republics recon-
cile their views on the prosecution of war crimaspects and indictees, and the
individualization of the perpetrators’ accountakiliThey must mutually settle
the disputes arising from the armed conflicts,dadtof asking a third party —
international judges — to say the final word. Irrquing the latter option, one
party will always remain unsatisfied, thus conttibg to the further tensioning
of inter-state and inter-ethnic relations inste&degonciliation to which almost
all aspire when speaking at political forg”.

The case of the Western Balkans shows that pdlividais needed to
set up domestic war crimes courts and that paliticihis the main con-
dition needed for the efficiency of those courtthat is the creation of
conditions for judges and prosecutors to operadepandently. If not,
the courts face strong obstruction to the collectbevidence and a lack
of adequate protection for withesses. Besides ithisnecessary to have
mutual trust and very strong cooperation betwees post-conflict
communities, that is states, which is often impassio establish with-
out the international community and civil societighin the country.

Police

Progress in regional police cooperation has bekieaed. However, the
fight against organized crime and serious and pedé@al cooperation
among the police in this area depend primarilytanlevel of interest of
the political elites. For example, lately, a lotioformation about organ-
ized crime in northern Kosovo has come to lighapfrwhich it could be
concluded that illegal trade could not be possibignout the involve-
ment of politicians from the region.

The example of northern Kosovo, a region with nie f law, shows
certain weaknesses of the international missionshis case the Euro-
pean Union Rule of Law Mission (EULEX) which hapalice investi-

gations unit. That international mission failedegiablish the rule of law

% Helsinki Committee for Human Rights: European OptiObstructed: Annual

Report on Human Rights: Serbia in 2011. Belgrade22f. 85.
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in that area. According to its own assessmentspdiiee investigations
unit faces problems with access to the area to wndvestigations, a
lack of trust among the local community, lack oflwif withesses and
victims to testify?’

Although certain progress has been made in poét@m in all coun-
tries of the region, this sector continues to bigipized. From the tran-
sitional justice standpoint, it is important to niton the reform of secu-
rity structures in Serbia, primarily due the invatwent in today’s inci-
dents in the region.

The riot in northern Kosovo has confirmed the pneseof Serbia’s in-
telligence and security structures in Kosovo. Tihfermation has sur-
faced thanks to certain MPs which were memberdhefRarliament’s
Committee on Security. The fact that Serbia’s pubhterprises mecha-
nization was used for road blocks in northern Kastastifies to Ser-
bia’s involvement.

Police reform in Bosnia and Herzegovina was obstuby the Repu-
blika Srpska. The RS has strongly objected to tn&cation of police

forces of the Federation and the RS. The last measfuthe RS which
obstructs reform processes in the police was adofst summer
(2012), when the RS passed a law negating the tefificates, of the
international police mission of the UN. These dredies represent a
lustration measure adopted after the war, basedhach those who have
participated in crimes and operations againstiaivdl cannot work in the
police force. This should have been the foundadiaie police reform.

The selection of key officials and the compositadrthe police force in
multi-ethnic environments is one of the challengassitional justice is
faced with. The police continue to be very centesdi and local-level
decisions are often made at the top level, i.ehatMinister's cabinet.
Also, the appointment of police chiefs based omietbrinciples, that is
appointing the top police officer from the minordgmmunity in a mu-
nicipality in which it is the majority (for exampl&erb municipalities in

27 See <http://www.eulex-kosovo.eu/sr/executive/00pBR>.
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the north of Kosovo), often means problems witldifig a competent
person qualified for the job. The minority commuynih some munici-
palities lacks trained police officers who can Heit job professionally.
Consideration should be given to ways of overconting obstacle be-
cause it is an important measure of building irtbmic trust.

Raising confidence in the police in multi-ethnioveonments should be
a priority for the police in each country. For exde) in Serbia, in multi-

ethnic environments, in the South or in the Sandéaizens still have a
distinct fear of the police special forces, the f@armerie”, which has
undergone certain restructuring (in the negativeation) amidst the
election campaign, and has been given a new anivtaoh states that,
without Kosovo, there are no Serbs nor Serbia.cAdtfn the Police Min-
ister D&i¢ has spoken out against such an anthem, or raglagrsh per-

forming it in public, the anthem is a testimonythe system of values
within the police special unit. (It was introduckyg the Commander of
the “Gendarmerie”)

The police reform is very fragile and can easilyigthe opposite direc-
tion.

During the summer of 2012, Montenegro conductedi@ project in
that the seaside area was patrolled by policea#ifrom Serbia, Alba-
nia and Croatia, together with Montenegrin officéefee guest police
offices did not carry weapons and they were in gaarimarily of as-
sisting tourists from their pertinent states ofgoriand Kosovo. This is
particularly important given that there has beets lof peer violence
between tourists from Serbia and the local inhatstaf late.

Generally speaking, the cooperation between th&gand the civil
sector in the region has been improved, but Eurmg&ndards have not
nearly been reached. Torture is still present ilcpcstations and civil
society organizations are not allowed to perforrmitaoing of detention
units.

One of the greatest challenges, as regards theityesector, is the in-
adequately regulated private security sector inté&/esBalkan countries.
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In Serbia, tens of thousands of people are employ#ds sector and are
carrying weapons as part of their jobs. Due toitiegistence of a legal
framework for their work, it can be concluded tttase are paramilitary
organizations.

The army

The most important mechanisms in reforming thetaryi in the West-
ern Balkans are processes involving membershipAm®land the Part-
nership for Peace program. This process includeptad) the standards
and rules of contemporary western militaries. Themobstacle to the
process is the lack of political will by local le&ad. The only country of
the Western Balkans which seriously opposes merhnipeirs NATO is

Serbia which has a disruptive effect on the balamd¢ke entire region.

Significant steps to reform the military in Serkiare taken thanks to its
membership in Partnership for Peace (in 2006) wiiel a significant
stimulation to those reforms. They seriously begaly after the fall of
the government headed by nationalist leader VejiKlaStunica in 2008.

However, there is a concern that the reform prowetssn Serbia’s army

will start running in reverse. Serbia’s new goveemi(the new defense
minister is from the Serbian Progressive Party wiopposes NATO)

has clearly stated that Serbia wants to remairtarillf independent. The
re-introduction of general conscription is beingnamnced. The chair of
the Committee for Security and the oversight olis&g services are, for
the first time, being recruited from the lines bé truling parties, instead
of the opposition.

The first serious reforms were achieved only ater Democratic Party
(Demokratska stranka) had come into power follow2@§8. Serbia’s
Army has, for long afterwards, been the most proced protector of
war criminals. In this regard, a thorough invedima about the killing
of two soldiers in a military barrack in Belgrad&04) is needed and
the perpetrators should be prosecuted. The offio\stigation, con-
trary to all forensic findings, claims that this sva suicide. However,
there are serious indications that the recruitseweurdered because
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they saw Ratko Mladiin the barrack “Karas” in Belgrad&.In Serbia
today, only the civil sector insists upon this.

The fact that Serbia does not have a regional ggquolicy, or rather
the fact that Serbia does not state what its gaals-vis Kosovo and
Bosnia are, represents a serious threat to milreform in the Balkans.

Near the end of the previous government's mandaexeral LjubiSa
Dikovi¢ — on whom the non-governmental organization Hutagan
Law Center has compiled documentation on commanti@ginit which
had committed numerous crimes in Kosovo in 1999as wappointed
Chief of the General Staff of Serbian Armed Forddss raises several
questions: did the security forces know this, d@ytlknew — did they in-
form the minister; if they did not inform the mites — are the security
forces stronger than civilian army representatives,

Even with the obstructions of the Republika Srpskaeforming the
army in Bosnia and Herzegovina, significant progrieas been made —
at the end of the war, Bosnia and Herzegovina 0RO soldiers in
three armies. Today, this is an army with ca. 10,pfofessional sol-
diers.

Although more than 10 years have passed sincedhiiat in Mace-
donia ended with the Ohrid Agreement, the Macedoarany still faces
a reversible reform process. Macedonian new armyrdaveals new eth-
nic splits. The new law provides a range of priyde for members of
armed forces that fought in the conflict in 200thriic Albanians want
the same rights for families of Albanian Liberatidrmy fighters. Find-
ing a balance in this field, twelve years after themination of the vio-
lent conflict and the following peace agreementastainly one of the
greatest challenges for mediators. In order to gmethe conflict from
breaking out again, the conflict itself has to leéirted as regards time as

% Following the forensic investigation by FBI exmernd the conclusion that the

Guardsmen were killed by a third person, the pnatsec launched proceedings
against an unidentified person for the double murdibe request for American
experts was sent by the Serbian judiciary.
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well as the roles of the warring parties. This ddater become the basis
to resolve the question of who has privileges ahd does not.

The question that security services have neverezgpenthe responsibil-
ity of the Yugoslav National Army (JNA). It concerthe personnel with
which the JNA started the war, amongst them theigds Veljko Kadi-
jevi¢ and Blagoje Ad4. At the start of the breakup of Yugoslavia, the
JNA was under the strong influence of the Serbeaadérship headed by
Slobodan MiloSewi. Although that army no longer exists, its rolethie
breakup of Yugoslavia would significantly explahetnature of the con-
flict.

Conclusions Based on Western Balkans Experience

A comprehensive concept of transitional justicedse® be installed for
each post-conflict country or region and would tstaith the specific
nature of the conflict. The presence of internatiarmed forces on the
ground secures not only conflict prevention bubalemands their ac-
tive role in building a stable peace. That role barachieved through:

* Education of professional military personnel whsattould cover
both the education of soldiers in international\e@ntions on the
behavior of the armed forces during the confliad #me need to
establish standards of civilian oversight of th@eud forces;

* The implementation of a number of measures of thesiveen
the once warring armies, as it is the case in tlesté/n Balkans.
In that sense, NATO and the Partnership for Pese@gortant
rallying spots for officers from the once warringrees;

* International military forces on the ground cannielu measures
to build trust among the opposing communities. Hat tsense
their help is needed to find war criminals and tot@ct wit-
nesses;

» Foreign troops should inform the population in tperational
area about the reason why foreign troops are iir toantry.
This requires a consensus within the internati@eahmunity at
the political level on regional conflicts. For theternational
community this is certainly the most complex jolultg
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International military and police forces based iostpconflict

countries should require from their soldiers anticemen that
they explain their mandate to the local populatmensure their
support in certain cases and crises;

In order to establish regional stability all theuntries of the
Western Balkans should become members of NATO dimae
includes a standardization of the militaries in tbgion and con-
tributes to a stable peace. By leaving certain tr@sout of the
Alliance, room is left for forces which could ist#¢acountries and
thereby destabilize the region;

Monitoring the reform of the security sector;

Providing help to the law enforcement institutiansgathering

information about war crimes and the suspectedgbexiors;

At all stages, bear in mind the necessity of coaip@n with the

civil sector which is often the main catalyst irut@hing the
process of transitional justice as well as recaatciin.
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